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Examining the 2005 U.S. Forest Service Planning
Rule: How to Improve a Document
Which Does Nothing But Means Everything
MICHAEL LAURENCE NISENGARD

I.

THE CHANGING NATURE OF THE FOREST SERVICE

In 1905 Congress created the U.S. Forest Service in the
Department of Agriculture.' The nation's public forests were, at
the outset, established "to improve and protect the forest ... for the

purpose of securing favorable conditions of water flows, and to
furnish a continuous supply of timber for the use and necessities of
citizens of the United States." 2 The original direction of the Forest
Service was provided by Secretary of Agriculture James Wilson in
a letter he wrote to the new head of the Forest Service, Gifford
Pinchot. 3 This letter stated that "all land is to be devoted to its
most productive use for the permanent good of the whole people,

1 On February 1, 1905, administration of the national forest reserves were
transferred from the Department of the Interior to the Department of
Agriculture. 58 P.L. 34; 58 Cong. Ch. 288; 33 Stat. 628. On March 3, 1905 the
Bureau of Forestry became the U.S. Forest Service, effective July 1, 1905. 58
Pub. Law. No. 138; 58 Cong. Ch. 1405; 33 Stat. 861, 872-73.
2

Sundry Civil Lieu Lands Act, 55 Cong. Ch. 2; 30 Stat. 11, 35. This act, passed

on June 4, 1897, is commonly referred to as The Organic Act.
3 Letter

from James Wilson, Secretary of Agriculture, to Gifford Pinchot, Forest
Service Chief (February 1, 1905) (on file with the U.S. Forest Service),
available
at
http://www.lib.duke.edu/forest/Research/usfscoll/policy/AgencyOrganization/
NFSystem/Wilsonletter.pdf).
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and not for the temporary benefit of individuals or companies." 4 In
turn, Pinchot left an indelible mark on national forest management
by coining the utilitarian management philosophy of providing
of good for the greatest amount of people in
"the greatest amount
5
the long run.
The land the Forest Service manages has greatly expanded
since the agency was first created. Initially the Forest Service had
responsibility for only 60 million acres of forest reserve lands,
mostly in remote western states. 6 The Forest Service now manages
192 million acres (approximately the size of the state of Texas or
the 13 original colonies) of public national forest and grasslands 7in
44 different states, as well as Puerto Rico and the Virgin Islands.
Congress has, over time, also expanded the mission of the
Forest Service, directing it to manage these public lands for an
increasing number of uses and benefits. National forests supplied
much of the domestic timber needs to meet the massive post-World
War II demand for single family home construction. 8 However,
"[i]n the 1950s, some people began to question the Forest
Service's emphasis on timber production." 9 Congress responded
by passing the Multiple Use-Sustained Yield Act of 1960, which
provided a management framework for balancing multiple land

4

Id. at4.

5 See generally http://www.fs.fed.us/aboutus/.
6

Diana Dravnieks Apple, Changing Social and Legal Forces Affecting the

Management of National Forests (1997), available at http://www.fs.fed.us/
publications/policy-analysis/social-legal-forces.pdf, [hereinafter Apple, Changing Social and Legal Forces].
7 See http://www.fs.fed.us/aboutus/. See also 36 CFR 219, USDA Forest Service

Cost Benefit Analysis to Final Rule for National Forest Land Management
Planning, available at http://www.fs.fed.us/emc/nfma/includes/cba2.pdf

8 USDA Forest

Service,

The Process Predicament, 10 (June

http://www.fs.fed.us/projects/documents/Process-Predicament.pdf).

9Id. at 11.
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uses of "outdoor recreation,
range, timber, watershed, and wildlife
''
purposes.
fish
and
During the 1960's and 1970's, the passage of many new
laws further altered national forest management. 1' These laws
were indicative of a Congressional preference for resource12
management processes which promoted public involvement.
Rather than limiting the guidance of public land management
decisions to professional expertise, 13 these new laws instilled the
notion that public resource managers should involve the public in
the resource management process.14
For example, the passage of the National Environmental
Policy Act of 196915 ("NEPA") significantly affected the Forest
Service's resource management process and mandated public
involvement in certain instances.' 6 NEPA requires the Forest
Service to "insure that environmental information is available to

10Multiple-Use

Sustained-Yield Act of 1960, 16 U.S.C. § 528.

See National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321 et seq.;
The Endangered Species Act of 1973, 16 U.S.C. §§ 1531 et seq.; The
Wilderness Act of 1973, 16 U.S.C. §§ 1131 et seq.; The National Forest
Management Act of 1976, 16 U.S.C. § 1600 et seq.
"

12See

USDA Forest Service, The Process Predicament,supra note 9 at 11. The

promotion of public participation in public land management was viewed by
some to come at the expense of implementing "other, more efficient [land]
management models." This perceived dichotomy between 'public involvement'
and 'management efficiency' has been a pervasive theme in public resource
management.
13 Id. Up to this point in time, "[t]he Forest Service took local opinion into

account, but its philosophy was to 'inform and educate' the public on what was
best for the land, with the expectation that people would ultimately 'see the
light."'
14 1d. at

12.

"542 U.S.C. §§ 4321 et seq.
16

40 C.F.R. § 1506.6 (2006).
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citizens before decisions are made and before
public officials and
17
taken."
are
actions
There are two documents which make such information
available; the first is an Environmental Assessment ("EA"); the
second is an Environmental Impact Statement ("EIS"). An EA
must "[b]riefly provide sufficient evidence and analysis for
determining whether to prepare an environmental impact statement
or a finding of no significant impact."' 8 A finding of no significant
impact ("FONSI") means that the agency's action "will not have a
significant effect on the human environment." 19 Therefore, a
FONSI means that an EIS will not need to be prepared and it
essentially ends an agency's NEPA process.
If an agency's EA indicates that a proposed action will
have a significant environmental impact, then NEPA directs the
agency to prepare an EIS. 20 An EIS analyzes a proposed action,
identifies alternatives to the proposed action (including a no action
alternative), predicts the short- and long-term impacts of the action
and its alternatives (to the extent such impacts are reasonably
ascertainable), and identifies mitigation measures for those impacts
prior to making a decision regarding the proposed action.21
Although the consideration of alternatives is considered the
heart of the EIS, 22 the EIS also serves as a mechanism to
incorporate the public in the decision-making process by providing
an opportunity for the public to comment, for the record, on a
proposed action. Giving weight to these comments, Council on

'740 C.F.R. § 1500.1(b) (2006).
'840 C.F.R. § 1508.9 (2006).
'940 C.F.R. § 1508.13 (2006).
20 40
21

22

C.F.R. § 1501.4 (2006).

See 42 U.S.C. § 4332, 40 C.F.R. § 1502 (2006).
See 40 C.F.R. § 1502.14 ("this section is the heart of the environmental

impact statement.").
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Environmental Quality23 ("CEQ") regulations give agencies an
explicit obligation to assess and consider these public comments,
and require agencies to state their response to these public
comments in the Final EIS. 24 The use of an EA or EIS functions as
an "action-forcing device" which is intended to ensure NEPA's
policies and goals are "infused into the ongoing programs and
actions of the federal government" 25 The EA and EIS also serve to
create an26 extensive administrative record of the decision-making
process.
CEQ regulations implementing NEPA require each federal
agency to establish criteria in order to identify three types of
actions: 1) those that normally require preparation of an EA; 2)
those that normally require the preparation of an EIS, and 3) those
that normally do not require either an EA or an EIS.2 7 This third
category indicates NEPA regulations recognize that certain federal
actions have insignificant environmental impacts. Thus, the
regulations in this third category allow certain actions, known as
Categorical Exclusions ("CE"), to be exempt from the NEPA
process. A CE is an action that does not "individually or
cumulatively have a significant effect on the human environment
and . . . therefore, neither an environmental assessment nor an
environmental impact statement is required." ,2 CE's therefore
23

Congress did not assign authority to a single agency to interpret NEPA's

rather expansive mandate. Rather, Congress created the Council on Environmental Quality and charged it with the task of assessing the nation's environmental health and assisting the President in developing sound environmental
policies. 42 U.S.C. § 4344.
24 40 C.F.R.
2540
26

§ 1503.4 (2006).

C.F.R. § 1502.1 (2006).

40 C.F.R. §§ 1508.9, 1508.11 (2003).

27 40 C.F.R. § 1500 et. seq.
28

40 C.F.R. § 1508.4. Categorical Exclusions first arose in 1978 under the

administration of President Jimmy Carter. See National Environmental Policy
Act - Final Regulations, 43 Fed. Reg. 55,977, and 55,991 (Nov. 29, 1978)
(codified at 40 C.F.R. § 1508.4).
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allow an agency to meet the intent of NEPA while minimizing the
temporal29and fiscal resources an agency must commit to the NEPA
process.

The Forest Service excludes actions from the NEPA
process if no extraordinary circumstances exist and if it is listed in
either the Department of Agriculture NEPA Policies and Procedures 30 or the Forest Service Handbook.3 ' In 1980, the Forest
Service listed five categories of CE activities. 3 2 These exclusions
included changes to internal agency organization, routine
maintenance of preexisting roads (unless herbicides were used),
and firefighting only in the event of unanticipated emergency
situations. 33 In 1985, the Forest Service issued a CE for small

harvest cuts. 34 In 2003, the agency further broadened CE's by
29

USDA Forest Service, Forest Plan Implementation: Gateway to Compliance

with NFMA, NEPA, and Other Federal EnvironmentalLaws - Volume 10, in
CRITIQUE OF LAND MANAGEMENT PLANNING, 40 (June 1990) available at
http://www.fs.fed.us/institute/planningcenter/1990_Critique_FirstPlanning_R
ound/critique%20of/o20LMP-Vol%2 010%20ACR5%2090.pdf.
30

7 C.F.R. § lb.3(a) (2006).

3' FOREST SERVICE HANDBOOK

§ 1909.15 ch. 31 (July 6, 2004), available at

http://www.fs.fed.us/TIPS.
32

Forest Service NEPA Process, Final Implementation Procedures, 44 Fed. Reg.

44,718, 44,731 (July 30, 1979).
33 Id.
National Environmental Policy Act; Revised Implementing Procedures, 50
Fed. Reg. 26,078, 26,081 (June 24, 1985).
The revised policy on categorical exclusions clarifies and
broadens current direction by allowing responsible officials to
exclude from preparation of environmental assessments and
environmental impact statements proposed actions not having
a significant effect on the human environment. It also expands
the listing of typical classes of actions which might be
excluded. This will permit agency officials to concentrate
valuable time and other resources on proposed actions which
will or might have significant effects.
Id. at 26,078.
Some reviewers were concerned that excluding additional
actions might result in reduced public involvement, in
34
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including timber sales of up to 1,000 acres when meant to prevent
of up to 70 acres, and salvage-timber sales of up
fires, 35 any sales
36
to 250 acres.
Since 2003, the Forest Service-designated categorical
exclusions under NEPA have increased in both quantity and scope.
The agency has been the subject of criticism for allegedly abusing
the CE by removing the public from public resource management
decisions with insufficient environmental analysis and
documentation to support them, or in misinterpretation of the
purpose of the list of typical classes of actions that might be
excluded from documentation. The agency does not believe
that the revisions of categorical exclusion direction will have
these results.
Id. at 26,079.
35 National

Environmental Policy Act Determination Needed for Fire
Management Activities: Categorical Exclusions, 68 Fed. Reg. 33,814 (June 5,
2003).
The Departments reviewed the effects of over 2,500 hazardous
fuel reduction and rehabilitation projects and concluded that
these are categories of actions which do not individually or
cumulatively have a significant effect on the human
environment. The agencies have also conducted a review of
peer-reviewed scientific literature identifying the effects of
hazardous fuels reduction activities . . . This combination of

reviews give the agencies confidence that the categorical
exclusions are appropriately defined. These two categorical
exclusions will facilitate scientifically sound, efficient, and
timely planning and decisionmaking for the treatment of
hazardous fuels and rehabilitation of areas so as to reduce
risks to communities and the environment caused by severe
fires.
Id. This regulation is part of the Healthy Forest Initiative of 2003. See The
White House, Healthy Forests: An Initiative for Wildfire Prevention and
Stronger Communities (2002).
36 National Environmental Policy Act Determination Needed for Limited Timber
Harvest, 68 Fed. Reg. 44,598 (July 29, 2003). "[E]nvironmental effects were
localized and of limited duration . . . the responsible officials found that the

individual and cumulative effects of the projects reviewed were not significant
in the NEPA context." Id. This regulation is part of the Healthy Forest Initiative
of 2003. See The White House, Healthy Forests: An Initiative for Wildfire
Prevention and Stronger Communities (2002).
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and eliminating the need for NEPA documentation in many
instances. 37 Nonetheless, the Forest Service states that "[p]ublic
participation is an essential part of public land management in a
democracy." 38 It claims its actions are consistent with NEPA's
process be conducted in
mandate that an agency's decision-making
39
public.
the
involves
which
a manner
NEPA was not the only legislation during this time which
had a major impact on the Forest Service. The agency was also
legislatively required to manage for multiple resource uses, which
obliged the Forest Service to balance competing environmental and
commodity interests. 40 The Forest Service could no longer focus
on commodity values such as timber and grazing, for Congressional legislative mandates codified agency management responsibilities for a plethora of non-commodity values such as recreation
Moreover, these
and preservation of biological diversity. 41
legislative mandates created a framework to guide Forest Service
resource management programs and, ideally, to address conflicts
over which resource uses should be promoted or discouraged.

37 See Kevin H. Moriarty, Circumventing The National Environmental Polity

Act: Agency Abuse of the CategoricalExclusion, 79 N.Y.U. L. REV. 2312, 2314
(2004); Bradley C. Karkkainen, Toward a Smarter NEPA: Monitoring and
Managing Government's Environmental Performance, 102 COLUM. L. REV.
903, 920 (2002) ("The perverse consequence of NEPA's seemingly insatiable
demand for information, then, is to create powerful incentives for agencies to
structure and characterize their activities so as to avoid the full NEPA-mandated
EIS inquiry.") See also supra note 34 and accompanying text.
38

USDA Forest Service, The ProcessPredicament,supra note 8, at 4.

39 National Environmental Policy Act of 1969, supra note 11.
40

See Multiple-Use Sustained-Yield Act of 1960, supra note 10; The

Endangered Species Act of 1973, supra note 11; The Wilderness Act of 1973,

supra note 11.
See Multiple-Use Sustained-Yield Act of 1960, supra note 10; The
Endangered Species Act of 1973, supra note 11; The Wilderness Act of 1973,
supra note 11. See also Apple, Changing Social and Legal Forces, supra note
41
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The Forest Service states that the National Forest
Management Act of 197642 ("NFMA") "was predicated on the
notion that the key to resolving conflicts lay with the development
of integrated land- and resource-management plans for each
national forest...

NFMA required, for the first time, the

development of a comprehensive and integrated ten year land and
resource management plan ("LRMP") 44 with an emphasis on an

interdisciplinary45 approach and public involvement for each
national forest.
An LRMP provides goals and objectives for national forest
management, and requires that future management decisions
include an "interdisciplinary approach to achieve integrated consideration of physical, biological, economic and other sciences. 46
LRMPs are never 'completed' or 'final' from a resourcemanagement perspective, but instead require routine amendments
which are responsive to new scientific and economic data, local
governments and communities, and public participation.47 Thus,
an LRMP provides future management direction in a manner
designed to help ensure the coordination of multiple uses and
sustained yield in concert with interdisciplinary research and
public involvement.48
42

43

National Forest Management Act of 1976, supra note 11.
USDA FOREST

SERVICE

COMMITTEE

OF

SCIENTISIS,

SUSTAINING THE

PEOPLE'S LANDS 1 (MARCH 15, 1999). available at http://www.fs.fed.us/news/
newsarchived/science/cos-ch lpt2.pdf
44 16 U.S.C. §1604(K) (2006). A comprehensive approach was implemented as

opposed to individual functional plans which did not take into account resource
uses or management activities on other Forest Service land.
41 See 16 U.S.C. §§ 1604(b)(d), 1612; 36 C.F.R. §§ 219.5, 219.6, 219.8, 219.10.
46 16 U.S.C. § 1604(b).
41

See 16 U.S.C. § 1604.

48 See 36 C.F.R. §219.11(b) (2005). See also Margret A. Shannon, New

Dimensions in the Policy and Legal Aspects of Forest Land Management,
Proceedings of the 1984 Annual Meeting, Society of American Foresters,
Quebec City, Canada, August 7, 1984 ("[M]anagement plans are blueprints for
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Current LRMP approval and revisions do not authorize or
fund any project-level actions unless specifically stated.49
Contemporary LRMPs set out management "prescriptions with
standards and guidelines for future decision making and are
adjustable through monitoring and evaluation, amendment and
revision." 50 A LRMP prescribes no direct on-the-ground action.
Rather, such action is implemented in next level of the planning
process, which "involves the analysis and implementation of
management practices designed to achieve the goals and objectives
of the forest plan (LRMP).,, 5 1 This two-tier approach to land
management is referred to as 'staged decision making.'
In addition to requiring LRMPs, NFMA reinforced NEPA's
public involvement requirement by mandating public participation
in the creation of these management plans.52 The Forest Service
Committee of Scientists states that NFMA was based on the
assumption that requiring public participation in the planning
process would help contribute to a national 'shared vision' that
would define national forest objectives and contribute5 3to achieving
the multiple-use goals of national forest management.
how to perpetuate the forest and all its resources and values for continued future
use and enjoyment. They are social contracts for how to accommodate the
human uses of the resource with the ecological relationships necessary for the
continued existence of the forests themselves.").
USDA Office of General Counsel, Natural Resource Division, OVERVIEW
FOREST PLANNING AND PROJECT LEVEL DECISIONMAKING, 1 (JUNE 2002).

49

50

OF

Id. at 3.

51 53 Fed. Reg. 26807 (July 15, 1988); FOREST SERVICE MANUAL, supra note

31, at §1920.3.
52 16 U.S.C. § 1600(3); 16 U.S.C. § 1612.

USDA FOREST SERVICE COMMITTEE OF SCIENTISIS, supra note 43. See also
16 U.S.C. 1604; 36 C.F.R. § 219.9; 47 Fed. Reg. 43026 (Sept. 30, 1982)
(codified at 36 C.F.R. § 219) ("The intent of public participation is to (1)
Broaden the information base upon which land and resource management
planning decisions are made; (2) Ensure that the Forest Service understands the
needs, concerns, and values of the public; (3) Inform the public of Forest
Service land and resource planning activities; and (4) Provide the public with an
53
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The Forest Service was required to prepare, in conjunction
with the Committee of Scientists, 54 detailed regulations
implementing NFMA which set forth the process to develop and
revise a LRMP, as well as various LRMP guidelines. 55 The first
set of regulations was issued in 197956 , and later revised in 198257,
20005' and 2005.59 The 1979, 1982 and 2000 planning regulations
required an EIS for the development
of a LRMP and any signifi60
amendments.
LRMP
cant
understanding of Forest Service programs and proposed actions."); Stephanie M.
Parent, The National Forest ManagementAct: Out of the Woods and Back to the
Courts?, 22 ENVTL. L. 699, 700 (1992) ("Public participation in the national
forest decision-making process is an essential element in meeting the multipleuse goals of the NFMA").
16 U.S.C. §1604(h). "[T]he Secretary of Agriculture shall appoint a
committee of scientists who are not officers or employees of the Forest Service.
The committee shall provide scientific and technical advice and counsel on
proposed guidelines and procedures to assure that an effective interdisciplinary
approach is proposed and adopted."
14

" 16 U.S.C. § 1604(g). In brief, under the principles of the Multiple Use
Sustained Yield Act of 1960 and in accordance with NEPA, an LRMP requires
the identification of lands suitable for resource management, inventory data on
various renewable resources, identification of hazards to the various resources,
and timber harvesting considerations.
56 44

Fed. Reg. 53928-999 (Sept. 17, 1979) (codified at 36 C.F.R. § 219).

5747

Fed. Reg. 43026 (Sept. 30, 1982) (codified at 36 C.F.R. § 219).

58

The 2000 amendments, made at the end of the Clinton administration, placed

ecological sustainability above social and economic concerns, and also
strengthened wildlife protections and opportunities for public input. National
Forest System Land and Resource Management Planning, 65 Fed. Reg. 67514
(Nov. 9, 2000) (codified at 36 C.F.R. pts 217, 219). These regulations had a
diminutive effect, as the subsequent Bush administration suspended this rule in
the spring of 2001, and officially eliminated it in 2005. 70 Fed. Reg. 1022 (Jan.
5, 2005) (codified at 36 C.F.R. pt 219).
59

70 Fed. Reg. 1022-23 (Jan. 5, 2005) (codified at 36 C.F.R. § 219).

60

An EIS is required for LRMP development pursuant to 44 Fed. Reg. 53928-

999 at § 219.4-12 (September 17, 1979) and 47 Fed. Reg. 43026 at § 219.8-12
(September 30, 1982). An EIS was required for LRMP amendments because
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Forest management plans under NFMA required the
creation of at least two EISs - one for the LRMP which committed
the Forest Service to a ten year comprehensive integrated resource
management program, and another for project level actions that
had actual on-the-ground effects implementing the LRMP.6 1 The
adequacy of the Forest Service's EISs were often litigated,
frequently 62bringing Forest Service NFMA management plans into
the courts.
Modem Forest Service land management plans are tied to a
programmatic EIS covering an area of approximately 1-3 million
acres. 63 Forest Service NEPA regulations state that an EIS "should
normally be less than 150 pages and for proposals of unusual scope

under NEPA, if an agency makes "substantial changes in the proposed action
that are relevant to environmental concerns" or if there are "significant new
circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts," then such new information can force a
project to halt pending additional environmental analysis. 40 C.F.R. § 1502.9.
See also US FOREST SERVICE, FOREST SERVICE HANDBOOK, supra note 31, at §
1501.4 (stating under what other circumstances Forest Service employees should
prepare an EIS).
Early NEPA case law established that a government project which
"significantly affects the quality of the human environment must have its own
site-specific environmental analysis. See, e.g., Cal. v. Block, 690 F.2d 753 (9th
Cir. 1982); See also 40 C.F.R. 1502.9. In addition to these two required EIS,
any LRMP amendments commonly required the filing of an additional EIS.
61

62

Claims that the Forest Service violated NEPA accounted for 68.6% of Forest

Service cases, and claims that the agency violated NFMA accounted for 43.5%
of Forest Service cases filed in Federal Court from 1989-2002 (729 cases in
total were examined in this study). Robert Malmsheimer, et. al., ForestService
Land Management Litigation 1989-2002, 104 J. FORESTRY 196, 200 (2006).
See also, e.g., Cal. v. Block, 690 F.2d 753 (9th Cir. 1982); Tenakee Springs v.
Clough, 750 F. Supp. 1406 (Alaska 1990); Citizens for Envtl. Quality v. U.S.,
731 F. Supp. 970 (Colo. 1989); Big Hole Ranchers Assoc. v. U.S. Forest
Service, 686 F. Supp. 256 (Mont. 1988).
63

USDA Forest Service, The ProcessPredicament,supra note 8.
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and complexity shall normally be less than 300 pages. ' 64 Forest
plan EISs, however, are generally 500 pages in length.65
The entire NEPA process for a Forest Service project

normally takes more than a year, and in situations where there is
ample public interest, it can take much longer. 66 Moreover, it may
take the Forest Service five years to prepare a fifteen year forest
management plan, and the agency must routinely review all
relevant environmental documentation every three to five years in
order in order to determine if the plan needs to be updated.67
A 1997 United States General Accounting Office study
found that the Forest Service spent approximately $250 million per
year for environmental studies to support individual projects, and
inefficiencies within the process at the6roject level alone cost up
to an additional $100 million per year. Furthermore, this report
stated that "by the time the agency has completed its decision64 FOREST SERVICE HANDBOOK,

supra note 31, at § 1502.7. The Forest Service

EIS length requirements are the same as those prescribed in the Code of Federal
Regulations. See also 40 C.F.R 1502.7. "The text of final environmental impact
statements . . .shall normally be less than 150 pages and for proposals of
unusual scope or complexity shall normally be less than 300 pages."
65

USDA Forest Service, The ProcessPredicament,supra note 8, at 34.

61

Id.at 35.

67

1Id.at

68

34.

U.S. Gen. Accounting Office,

FOREST

SERVICE

DECISIONMAKING:

(1997).
Some of the inefficiency in developing forest plans and
reaching project-level decisions, as well as the ineffectiveness
in achieving the plans' objectives, has occurred because the
Forest Service has not given adequate attention to improving
its decision-making process, including improving accountability for its performance. As a result, the Forest Service (1)
must request more funds to accomplish fewer objectives
during the yearly budget and appropriation process and (2) has
not corrected long-standing deficiencies within its decisionmaking process that have contributed to increased costs and
time and/or the inability to achieve planned objectives.

FRAMWORK FOR IMPROVING PERFORMANCE

Id. at5.

A
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making, it often finds that it is unable to achieve the plans'
new informaobjectives or implement planned projects because of
69
tion.., changes in funding and natural conditions.,
It is therefore unsurprising that NEPA is not without
detractors. Some critics claim that it imposes costly paperAs Bradley
shuffling requirements on public agencies.7 0
Karkkainen explains, from "the length and cost of the NEPA
process ... and the temporal and functional gulf that separates the
ritualized procedures of EIS production from agencies' real
decisionmaking processes . . . NEPA appears to demand
burdensome procedural formalities while accomplishing little or
nothing of substance." 71 In short, Karkkainen claims that NEPA
"demands the impossible: comprehensive, synoptic rationality, in
the form of an exhaustive, one-shot set of ex ante predictions of
expected environmental impacts . . . [which ultimately place]
extreme demands on agency resources, often generates little useful
information, and produces a work product too late in the72decisionmaking cycle to influence the agency's course of action."

69

Id. at 4. See also Brian Estes, GAO Review of U.S. Forest Service Decision-

making, NAT.
70

RESOURCES AND ENVTL. ADMIN.

See Lynton K. Caldwell, Implementing NEPA: A Non-Technical Political

Task, ENVTL. POL'Y AND NEPA: PAST, PRESENT AND FUTURE, 25 (Ray Clark &
Larry Canter eds., 1997) (stating that many public officials regard NEPA as
merely a rigid paperwork exercise rather than a way to maintain or achieve
environmental objectives); Sally K. Fairfax, A Disaster in the Environmental
Movement, 199 SCI. 743, 743-45 (1978) (declaring NEPA a "disaster" whose
principal purpose and effect is to generate make-work for previously underemployed ecologists); H. Paul Friesema & Paul J. Culhane, Social Impacts,
Politics,and the EnvironmentalImpact Statement Process, 16 NAT. RESOURCES
J. 339, 339 (1976) (stating that the EIS process squanders tremendous resources
but still fails to influence agency decision-making); Karkkainen, Toward a
Smarter NEPA, supra note 37, at 904 n.2.
71 Karkkainen,

72

Id. at 906.

Toward a SmarterNEPA, supra note 37, at 102.
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NEPA requires agencies to spend substantial time and
money generating and assembling NEPA documentation. 73 Such
documentation requires an agency to predict the environmental
impacts of their actions. However, accurate and comprehensive
information is not always available. Even when such information
is available, "we may not have the capacity to make accurate
predictions about complex sequences of events influenced by interdependent variables that can magnify seemingly small margins
74
of error into surprisingly large changes in systemic outcomes."
This inability to make an accurate impact prediction can be
especially evident in relation to ecosystem prediction, which is
inherently intricate and interrelated. A 1987 study examining the
accuracy of EIS predictive capacity found that less than one out of
three verifiable predictions correctly predicted both the direction
and the approximate magnitude of the environmental impact.75
A recent House of Representatives Report lends further
support to the argument that NEPA does not function as well, or as
efficiently, as it could. Examining means by which to improve
NEPA, this report stated that the NEPA process has become much
longer and more costly over time. 76 The report also stated that
although public participation is essential to the success of NEPA,
many people feel disenfranchised by the process because they
Id. at 906-07 (NEPA "fails to recognize that information about the
environmental consequences of our actions is not free, abundant, and unerringly
accurate, but is more typically scarce, costly to assemble, highly uncertain, and
variable in quality.")
71

74

Id. at 926.

75 Paul J. Culhane ET. AL., Forecasts and Envtl. Decisionmaking: The Content

and Predictive Accuracy of Environmental Impact Statements 96, 111-12

(1987). (The study was unable to verify most of the predictions examined,
either because of fundamental data imprecision or a lack of follow up data).
76

H.R. COMM. ON RESOURCES, 109TH CONG., REPORT ON INITIAL FINDINGS

AND DRAFT RECOMMENDATIONS, TASK FORCE ON IMPROVING THE NAT'L
ENVTL. POL'Y ACT AND TASK FORCE ON UPDATING THE NAT'L ENVTL. POL'Y

ACT,

(Dec.

21,

2005)

available at http://resourcescommittee.house.gov/

nepataskforce/report/nepareport-finaldraft.pdf.
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found it difficult to provide meaningful comments, and in some
instances their comments were actually ignored.77
From this perspective, NFMA and NEPA requirements
have created a time- and budget- consuming planning process7 8 for
the Forest Service which unfortunately does not necessarily
guarantee sound resource management activities.79 In fact, a 2005
Forest Service study indicates that Forest Service line officers felt
"process gridlock" was detrimental to accomplishing the Forest
Service's mission and goals, and that "the agency should actively
promote streamlining procedures." 80 The fiscal and temporal
requirements of NEPA and NFMA impose a burden upon the
agency which ostensibly makes it difficult for the Forest Service to
meet its legislatively defined land management obligations.

77

Id.

78

See V. Alaric Sample, A Framework for Public Participation in Natural

Resource Management Decisions: The Case of National Forest Planning,
Annual Meeting of the Society of American Foresters, Washington, D.C. (July
1990) ("Public participation in decision making does entail additional costs in
terms of analysis and in delays in decision making.")
See John V. Krutilla and John A Haigh, An IntegratedApproach to National
Forest Management, ENVTL. L., VOL. 8, (1978) ("As a resource management
agency, it seems the primary purpose of the Forest Service is to improve the
efficiency of resource allocation and use." "It is important to discriminate
among the different roles which public participation can play and to be aware of
the possibility of subverting the legislative intent by improper use of the
process.")
79

80

James J. Kennedy, Richard W. Haynes & Xiaoping Zhou, U.S. Dept. of

Line Officers' Views on Stated USDA Forest Service Values & the
Rewards System, USDA Forest Service Pacific Northwest Research
(2005), available at http://fs.fed.us/pnw/pubs/pnwgtr632.pdf. The
indicate both widespread recognition of the problem and agency action
to manage it." Id. at 24. The "results suggest that top leadership needs to remain
diligent in its attempts to promote, develop, and implement innovative ideas that
support streamlining procedures and processes." Id.
Agric.,
Agency
Station
"results
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THE 2005 PLANNING RULE

The Forest Service's current interpretation of its mission is
"to achieve quality land management under the sustainable
multiple-use management concept to meet the diverse needs of
people." 8 1 This mission is captured in the Forest Service's motto
"caring for the land and serving people." 82 In fulfilling its mission,
the Forest Service directs its employees to listen to the people and
respond to their diverse needs in making management decisions
that protect the health, productivity, diversity and beauty of the
forests in a manner which best demonstrates sustainable multipleuse management concepts. 83 Furthermore, the Forest Service
guiding principles promote grass-roots participation in the
as adherence to congressional
decision-making process as well
84
intent and executive direction.
Despite their objectives, policies and principles, the Forest
Service states that "[s]tatutory, regulatory, and administrative
requirements impede the efficient, effective management of the
National Forest System." 8 5 When the Multiple Use and Sustained
Yield Act passed in 1960, the population of the United States was
approximately 178 million. Today it is nearly 300 million people
and, although the total size of the national forests has not changed
significantly in the past 45 years, Congress has required the Forest
Service to manage for an increasing number of commodities and
values during this time. 86 In addition to multiple use management,
81

FOREST SERVICE MANUAL, supra note 31, at § 1020.21.

82

Id.

13 Id. at

§ 1020.21(1-3).

84

Id. at § 1021.

85

USDA Forest Service, The Process Predicament, supra note 8, at 10. See

also supra notes 62-80 and accompanying text.
86

See 16 U.S.C. §528; 16 U.S.C. § 1131; 16 U.S.C. §1531. See also Ecosystems
and People: Managing Forests for Mutual Gains. National Forest Service,
Pacific Northwest Research Station PAC. NW RESEARCH STATIONS, Issue 8
(Sept. 2004). Although the National Forest management debate often portrays
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the public has also sought to "participate in the Forest Service's
decision making, not only within the agency's processes, but87also
through administrative appeals, lawsuits, and political action."
This increase in demand for national forest products and
benefits in conjunction with increased public participation has led
the Forest Service to claim that the very procedures they are
required to follow actually prevent them from fulfilling their
mission. 88 The agency states that laws such as NEPA and NFMA
have "spawned thousands of pages of regulations and administrative rules, making national forest management far more complex
and cumbersome at a time when flexibility and agility in public
land management are needed., 89 The forest planning process has
become a long, expensive and contentious process, 90 leading the
Federal General Accounting Office to conclude that "the Forest
Service's decision-making process is clearly broken and in need of
repair. ' 91
Executive direction has recently led to a significant shift in
the Forest Service's management of its public lands. Executive
Order 13148, titled "Greening the Government through Leadership
management options as tradeoffs between ecologic and socioeconomic values, a
recent Forest Service study found that the "weight of the supporting direct and
synthetic evidence confirms the proposition that forest managers can produce
both commodity products and other forest values simultaneously," although not
all values can be produced on every acre.
Apple, Changing Social and Legal Forces, supra note 6. See also Shannon,
New Dimensions in the Policy and Legal Aspects of Forest Land Management,
supra note 48 ("Although primarily an ex post facto tool, judicial review has
successfully established the function of public interest groups as watchdogs on
administrative exercise of authority.").
87

88

USDA Forest Service, The ProcessPredicament,supra note 8.

89

Id. at 12.

90 See Roger A. Sedjo, Streamlining Forest Service Planning, in NEW
APPROACHES ON ENERGY AND THE ENV'T, 101, 102-103 (Richard D.
Morgenstern & Pail R. Portney, eds., Resources for the Future, 2004).
91

U.S. GEN ACCT. OFF., supra note 68, at 12.
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in Environmental Management" was signed by President William
J. Clinton on April 21, 2000. 92 This order required all federal
agencies to use an Environmental Management System (EMS)
approach to improve environmental performance.93 Forest Service
regulations implementing this order 94 require that resource
management planning procedures use an EMS that conforms to the
internationally recognized standards "developed by the International Organization for Standardization (ISO) and adopted by the
American National Standards Institute (ANSI) as 14001.'
EMS is "[p]art of an organization's management system
used to develop and implement its environmental policy and
manage its activities ... that interact with the environment.",96 The
EMS is a process-driven model based on a "plan, do, check, act"
principles. 97 It is designed to provide an organization with a
proactive process allowing it to "anticipate potential environmental
problems early in the planning process, design activities to
minimize or avoid problems, continually check performance, and

92

Exec. Order No. 13,148, 3 C.F.R. 241 (2000) reprintedin 42 U.S.C. §423 1.

9 Id.

at 242.

94 Id.

9' 36 C.F.R. § 219.5(b) (2006); FOREST SERVICE MANUAL, supra note 31, at

§

1921.9(2). See also INT'L ORG. FOR STANDARDIZATION, ISO 14001:
Environmental Management Systems - Specifications with Guidance for Use,
available at http://www.isol4000-isol4001-environmental-management.com/
isol400l.htm. "ISO 14001 was first published in 1996 and specifies the actual
requirements for an environmental management system. It applies to those
environmental aspects which the organization has control and over which it can
be expected to have an influence."
96

FOREST SERVICE MANUAL, supra note 31, at § 1331.05. See also Edward A.

Boling, EnvironmentalManagement Systems and NEPA: A Frameworkfor Productive Harmony, 35 ELR 10022, 10022 (2005). EMS is part of a "systematic
approach to identifying and managing an organization's environmental obligetions and issues." Id.
U.S. Forest Service, Introduction to EMS, I available
http://www.fs.fed.us/emc/nepa/ems/includes/what-isems.pdf at 1.
97

at
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make

improvements

where

appropriate."9 8

Environmental

problems, as well as the scope of the EMS, are identified by the
implementing the EMS process rather than ISO
organization
99
standards.

Under the direction of President George W. Bush's administration, the Forest Service officially adopted the EMS approach in
2005 (hereinafter referred to as the "2005 Planning Rule"),

announcing that it had undertaken "a paradigm shift in land
management planning."' 00 The Forest Service's Manual states that
the agency will "establish an EMS for each National Forest System
amending, or revising a land management
unit developing,
1
plan."'

10

The Forest Service delegates to Regional Foresters, Station
Directors and Area Directors the responsibility for prioritizing the

implementation of, and maintaining appropriate procedures and
This is consistent with ISO
accountability for, the EMS process.
14001, which requires that top level management ensure the imple1 3
mentation, maintenance and improvement the EMS process. 0

98

Id. at 2.

99 See U.S. Forest Service, Summary of Requirements for ISO 14001: 2004,
Requirement 4.1, 4.3.1, available at http://www.fs.fed.us/emc/nepa/ems/
includes/sumemselements.pdf.
100 National Forest System Land Management Planning, 70 Fed. Reg. 1023,
1024 (Jan. 5, 2005) (codified at 36 C.F.R. § 219).
101FOREST SERVICE MANUAL, supra note 31, at § 1331.03 (2). See also 36 CFR

219.5 ("An EMS for any unit may include environmental aspects unrelated to
the land management planning process."); 36 CFR 219.4 (The Forest Service
manual also requires the EMS process apply to any land management plan
subject to the requirements of NEPA).
102FOREST SERVICE MANUAL,

supra note 31, at §§ 1331.04b(1), 1331.04a. The

Forest Service provides that the Director of Ecosystem Management
Coordination is responsible for coordination between these positions and central
Washington offices.
103U.S. Forest Service, Summary of Requirements for ISO 14001: 2004, supra
note 99, at 4.4.1.
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Under Forest Service regulations, the Forest Supervisor is
responsible to establish and implement the EMS process. 0 4 This
is also consistent with ISO 14001, which requires an organization
to identify a "management representative" who is responsible to
oversee the EMS process and report to top management on the
performance 05
of the system, including recommendations for
improvement 1
ISO 14001 further requires that an organization consider
legal requirements, views of interested parties, as well as
technological and financial issues when identifying management
objectives. 10 6 The Forest Service integrated these issues directly
into the 2005 Planning Rule. 10 7 In terms of considering the legal
requirements of NEPA and NFMA, the Forest Service stated that
by adopting an EMS under the 2005 Planning Rule, they would
"streamline and improve the planning process" by allowing
LRMPs the flexibility to rapidly respond to changing conditions
and new science, assure the public an effective voice in the entire
planning process, and allow the agency to shift more resources to
the public's expressed priorities.' 0 8 In other words, the agency
believes that the 2005 planning rule addresses the very problems
which they feel burden their current planning process, while
simultaneously
allowing the agency to better meet the desires of
1 09
the public.'
104 FOREST

SERVICE MANUAL, supra note 31, at § 1331.04b(2).

105 U.S. Forest Service, Summary of Requirements for ISO 14001: 2004, supra

note 99, at 4.4.1.
106 Id. at 4.3.3.
107National Forest System Land Management Planning, 70 Fed. Reg. 1023,

1024 (Jan. 5, 2005) (codified at 36 C.F.R. § 219). (Under the 2005 Planning
Rule, the Forest Service states that a forest plan should be a strategic aspiration,
adaptive, based on current information and science, guide sustainable management of forest system lands, and comply with all applicable laws, regulations
and policies.)
'°'ld.at 1024.
'09 See supra notes 62-80 and accompanying text.
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Prior to the 2005 Planning Rule, the Forest Service
estimated that it took 5-7 years to revise a 15 year LRMP. 1 0
Under the new rule, the agency expects such revisions to take only
2-3 years. 1
The Forest Service has also estimated that forest
plans under the new rule will cost significantly less." l 2 This
substantial reduction in time and cost is due in large part to the
Forest Service preparing fewer EISs. Whereas in the past the
Forest Service had previously prepared an EIS under NEPA for
LRMP creation, revision, and any on-the-ground action,"3 the
2005 Planning Rule sought to eliminate the mandatory EIS
requirement for LRMPs.
Under the Forest Service's 2005 Planning Rule, LRMP's
are "strategic and aspirational in nature and generally will not
include decisions with on-the-ground effects that can be

110 Press Release, U.S. Forest Service, Forest Service Publishes PlanningRule
for Better Management of National Forests and Grasslands (Dec. 22, 2004),
availableat http://www.fs.fed.us/news/2004/releases/12/planning-rule.shtml.
...
Id. See also National Forest System Land Management Planning, 70 Fed.
Reg. 1023, 1024 (Jan. 5, 2005) (codified at 36 C.F.R. § 219).
The agency has found itself preparing much more extensive
NEPA documentation for projects than it had anticipated when
it adopted the 1979 and 1982 planning rules. Moreover, the
extensive changes to conditions in the plan area that occurred
during the 15-year life of each plan made it increasingly
impractical to tier project-level NEPA documentation to the
plan EIS. The requirements of the 1979 and 1982 planning

rules created an inefficient and ineffective system for complying with NEPA.

Id.
112Brooke

Hewes, National ForestManagement: Is Politics Trumping Science?,

NEW WEST ENV. (December 26, 2005) available at http://www.newwest.net/

index.php/topic/article/4994/C38/L38. "Tom Rhodes, Region One planner for
the USFS, thinks [LRMP] plans will now take two to three years instead of the
six to eight, and cost around $1.5 million instead of many millions."
113

See supra notes 60-61 and accompanying text.
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meaningfully evaluated and that may be major."'1 4 Therefore,
simultaneous with the 2005 Planning Rule, the Forest Service
to provide a CE
proposed to revise its NEPA procedures in order 115
revision.
and
amendment
development,
LRMP
for
An LRMP has five objectives under the 2005 Planning
Rule. First, it outlines desired resource conditions in terms of the
social, economic and ecological attributes of the land.1 16 Second,
it outlines objectives, which are intended to be "concise projections
of intended outcomes of projects and activities ... measurable and
Third, it establishes
time specific and . . . aspirational." 7

guidelines for project design and activities. 1 8 Fourth, an LRMP9
identifies the suitability of an area for the desired conditions.'
characteristics such as
Lastly, it identifies areas that have special
1 20
corridors.
river
scenic
and
wilderness
Although an LRMP includes desired resource conditions,
goals, and objectives, the Forest Service states that they do not
actively prepare to make a decision on an action aimed to achieve
those desired conditions, goals, or objectives until the agency
proposes specific plan projects and activities. 121 Therefore, the
114

National Forest System Land Management Planning, 70 Fed. Reg. 1023,

1023 (Jan. 5, 2005) (codified at 36 C.F.R. § 219). This statement is made in
regards to the EIS requirement under NEPA regulations.
1" Id. See 36 C.F.R. § 219.4(b) ("Approval of a plan, plan amendment, or plan
revision, under the authority of this subpart, will be done in accordance with the
Forest Service NEPA procedures and may be categorically excluded from
NEPA documentation under an appropriate category provided in such
procedures.")
116

70 Fed. Reg. 1025 (January 5, 2005) (codified at 36 C.F.R. pt. 219).

"7Id.at 1026.
11

id.

18Id.

121

Id. at 1032.
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agency states that under the 2005 Planning Rule, a "decision to
adopt, amend, or revise a plan.., is typically not the point in the
decisionmaking process at which the agency is proposing an action
likely to have a significant effect on the human22environment" and
therefore is not subject to an EIS under NEPA.1
The Forest Service believes that providing a CE for
LRMP's will promote the examination of real-time impacts of land
management projects, 123 rather than the prediction of such impacts
prior to identifying on-the-ground activities. The Forest Service
fosters the promotion of these real-time impacts by requiring
annual 124 evaluation 125 and monitoring 126 of a LRMP.

By

continually monitoring and evaluating the effects of on-the-ground
management activities under the direction of a LRMP, the Forest
Service is able to better assess the impacts of its resource
management activities and react accordingly to any undesired
management results, thereby improving their resource management
performance.1 27 This is consistent with ISO 14001, which 28
requires
process.'
EMS
its
improve
continually
organization
an
that
122

123

id.

See FOREST SERVICE MANUAL, supra note 31, at § 1921.04b(3)(a) (the

Responsible Official's duties involve "continuously adapting an LRMP to
changing situations").
124

36 C.F.R. § 219.6(a)(3); FOREST SERVICE MANUAL, supra note 31, at §

1921.51(5).
125

70 Fed. Reg. 1056, (January 5, 2005) (codified at 36 C.F.R. pt. 219). The

Forest Service requires three types of evaluations under this rule: 1)
Comprehensive evaluations for LRMP development and revision; 2) Evaluations
for LRMP amendment; and 3) Annual evaluations of monitoring information.
126

Id. A LRMP is to identify a monitoring program to be developed with public

participation. Such a program shall examine: 1) whether plan implementation is
achieving multiple use objectives; 2) the effect of resource management
activities on the productivity of the land; and 3) the degree to which on-theground management activities reach desired LRMP conditions and objectives.
See also FOREST SERVICE MANUAL, supra note 31, at § 1921.5.
127

See FOREST SERVICE MANUAL, supra note 31, at § 1921.04b(3) (The

Supervisor of the National Forest is responsible for continuously adapting the
LRMP to changing situations).
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A decision that directly affects how a resource is managed
is still subject to NEPA under the 2005 Planning Rule. However,
the 2005 Planning Rule shifts environmental analysis to projectlevel assessment, and gives the Forest Supervisor responsibility for
deciding when an EIS is required.1 9 This rule thus "hinges on the
on-thefact that forest plans do not normally result in ' actual,
30
activities."'
[such]
project
only
they
ground activity;
The elimination of the EIS requirement, however, does not
necessarily mean that public involvement has been eliminated
under this rule.' 3 1 The 2005 Planning Rule requires that EMS
documentation be made available to the public, 132 and also requires
that forest plans be crafted with public input and involvement.133
Moreover, the Forest Service must "ensure open and meaningful

128

U.S. Forest Service, Summary of Requirementsfor ISO 14001, supra note 99,

at 4.1, 4.5.2.
129

See

CONTROVERSIES: FOREST PLANS AND CATEGORICAL EXCLUSIONS, RED

LODGE CLEARINGHOUSE, available at http://www.redlodgeclearinghouse.org/

legislation/nepaS.html.
130

2004 US Forest Service Planning Regulations: Hearing of the House

Agriculture Committee (testimony of Dr. Don Floyd on behalf of the Society of
American Foresters) available at http://www.safnet.org/policyandpress/psst
safplanningtestimony.cfm.
131 See Bradley C. Karkkainen, Wither NEPA?, 12 N.Y.U. ENVTL. L.J. 333, 354

(2004). "Categorical Exclusions .
transparency in a NEPA process."
132

..

tend to reduce accountability and

70 Fed. Reg. 1033, 1042, 1056 (January 5, 2005) (codified at 36 C.F.R. pt.

219). See also FOREST SERVICE MANUAL, supra'note 31, at § 1331.4 ("In

accordance with the Freedom of Information Act, implementing regulations, and
agency policies ((FSM 6270), a facility's or unit's EMS documentation,
including EMS audit results, shall be available to the public.")
133FOREST SERVICE MANUAL,

supra note 31, at § 1024, 1025 ("This final rule
assures the public an effective voice in the entire planning process from
beginning to end.")
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public participation"' 134 and that such participation "must include
collaboratively with
opportunities for the interested public to' ' work
3
5
process.
planning
the
the agency during
Critics of this rule claim, however, that it will effectively
limit public involvement. Under the 2005 Planning Rule, the
Forest Service will create only two proposed plans for each forest,

as opposed to the five plan alternatives typically developed prior to
the 2005 Planning Rule. 136 The Forest Service expects this change
to make the land management planning process much less
contentious because the two plan alternatives will reflect public
compromise. 137

III.

THE 2005 PLANNING RULE AND NFMA

In issuing a NEPA CE for LRMP development, the 2005
Planning Rule appears to violate NFMA's specific statutory
directive to "insure that land management plans are prepared in
134

FOREST SERVICE MANUAL, supra note 31, at § 1921.61. See also 36 C.F.R. §

219.9(a).
The Responsible Official must provide opportunities for the
public to collaborate and participate openly and meaningfully
in the planning process, taking into account the discrete and
diverse roles, jurisdictions, and responsibilities of interested
and affected parties. Specifically, as part of plan development,
plan amendment, and plan revision, the Responsible Official
shall involve the public in developing and updating the
comprehensive evaluation report, establishing the components
of the plan, and designing the monitoring program.
Id.
135

FOREST

SERVICE MANUAL,

supra note 31, at § 1921.61. See also 36 C.F.R. §

219.9(a)(1) ("The Responsible Official must.., encourage collaboration.").
136 Brooke Hewes, NationalForest Management: Is Politics Trumping Science?,
NEW WEST ENV. (December 26, 2005), available at http://www.newwest.net/
index.php/topic/article/4994/C38/L38 ( "Also, says [Region One planner for the
USFS] Rhodes, the agency will now create only two proposed plans, or
alternatives, for each forest based on public input, as opposed to the five
alternatives typically presented under the old regulations.").
137

id.

2006]

THE U.S. FOREST SERVICE PLANNING RULE

91

accordance with [NEPA]."' 3 8 The planning rule also ignores
NFMA's statutory requirement that the Secretary of Agriculture
identify lands that are not economically suitable for timber
production. 139 This responsibility
is now shifted, by regulation, to
14
1
Official."'
the "Responsible
The 2005 Planning Rule also softens other legislatively
imposed NFMA requirements. For example, NFMA states that the
Secretary of Agriculture "shall develop, maintain, and, as
appropriate, revise land and resource management plans . .
coordinated with the land and resource management planning
processes of State and local governments and other Federal
agencies."' 14' The 2005 Planning Rule states that "[t]he responsible
official should seek assistance, where appropriate, from other State
and local governments, [and] Federal Agencies."' 142 The use of the
word "should" rather than "shall" makes statutorily mandated
agency obligations only a recommended course of action in agency
regulations.
Furthermore, the 2005 Planning Rule uses general terms
such as desired conditions, 44 collaboration, 45 and best available
138

16 U.S.C. § 1604(g)(1).

'3

16 U.S.C. § 1604(k).

70 Fed. Reg. 1049, (January 5, 2005) (codified at 36 C.F.R. pt. 219).
"Responsible Official" is defined as "[t]he official with the authority and
responsibility to oversee the planning process and to approve plans, plan amendments, and plan revisions." Id. at 1061.
140

14116
142

U.S.C. § 1604(a).

70 Fed. Reg. 1058, (January 5, 2005) (codified at 36 C.F.R. pt. 219).

143See also 70 Fed. Reg. 1056, (January 5, 2005) (codified at 36 C.F.R. pt. 219).

"Evaluations under this should be commensurate to the level of risk or benefit
associated with the nature and level of expected management activities in the
plan area."); 70 Fed. Reg. 1057, (January 5, 2005) (codified at 36 C.F.R. pt.
219). "A [forest] plan should include the following components:" Desired
Conditions, Objectives, Guidelines, Suitability of Areas, Special Areas.
14470 Fed. Reg. 1056-1059 (January 5, 2005) (codified at 36 C.F.R. pt. 219).
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science. 146 Not defined by the regulations, these terms are
malleable, able to be shaped and changed by administrative
discretion. Moreover, these terms provide neither consistency nor
any legally enforceable standards. The administrative discretion
which results from such non-mandatory language and flexible
guidelines "will certainly be used in different ways, depending on
the background, values, and management style of the 'responsible
147
official,' like a regional forester, supervisor, or district ranger."
Hence, the discretion granted by the new rule will not necessarily
lead to good forest management decisions, or insure public
resource use in concert with public goals and values.
When Congress first passed NFMA, it statutorily reformed
Forest Service logging practices through a series of controls, such
as allowing logging only where soil, slopes and watersheds would
not be irreparably harmed, allowing logging only where lands
could be restocked within five years, providing for protection of
streams, stream banks, lakes and wetlands, and by setting size
limits for National Forest clearcuts.148 These legislative mandates
provided legally enforceable standards upon the Forest Service.
The 2005 Planning Rule defers these NFMA requirements
from the Forest Service Regulations to the Forest Service
Directives System. 149 The Forest Service argues it is appropriate
to place the NFMA requirements in the Directives System because
it provides "specific technical guidance" and also because
4

1 5 id.
146

Id. at 1056-59.

141 Martin Nie, U.S. Forest Service PlanningRules:
What They Mean. Why They
Matter, paper presented at the Bolle Center for People and Forests Public
Forum, 7 (March 7, 2005), available at http://forestpolicy.typepad.com/nfma/
nie bolle_2005.

148

16 U.S.C. §1604(g)(3).

149National

Forest System Land Management Planning, 70 Fed. Reg. 1059 (Jan.

5, 2005) (codified at 36 C.F.R. pt. 219). The Forest Service Directives System
is essentially two documents: the Forest Service Manual and the Forest Service
Handbook.
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"directives are easier to change and more easily adopt the latest
technology and science." 150 Critics, however, view this shift as the
control with, perhaps, fewer
means to provide greater executive
151
legally enforceable standards.
The Forest Service Directive System is not subject to
administrative rulemaking procedures, so there is uncertainty
whether it has the full force and effect of law. There is currently a
circuit split on this issue, with the 7 th Circuit ruling they do have
153
152
such force and effect, and the 9 th Circuit ruling they do not.
Thus, by placing these changes in the Forest Service Directive
System, it may be harder for a party to administratively challenge
and sue the Forest Service.
If the 2005 Planning Rule is legally enforceable upon the
Forest Service, the rule will make ISO 14001 legally mandatory
requirements. 154 This could be troublesome for the agency. The
ISO 14001 standards were initially developed for the use of
corporate polluting facilities. 15 5 As a result, the standards are
vague and broad, 156 making it very difficult for the Forest Service
to predict judicial reaction to the agency's compliance (or lack
0
151

Id.at 1036.
See Martin Nie, U.S. Forest Service PlanningRules: What They Mean. Why

They Matter, supra note 147 at 5; Review of the New NFMA Planning
Regulations, 22-34, 31 (2005), available at http://www.wildlaw.org/NFMARegs-White-Paper.htm.
152Rhodes

v. Johnson, 153 F.3d 785 (71h Cir. 1998).

153Southwest

Center for Biological Diversity v. U.S. Forest Service, 100 F.3d
1443 (9th Cir. 1996); W. Radio Services Co. v. Espy, 79 F.3d 896 (9th Circ.
1996); Forest Guardians v. Animal & Plant Health Inspection Service, 309 F. 3d
1141 (9th Cir. 2002).

154National Forest System Land Management Planning, 70 Fed. Reg. 1042
(January 5, 2005) (codified at 36 C.F.R. pt. 219).
155 Review

of the New NFMA Planning Regulations, 25 (2005) at 25, available

at http://www.wildlaw.org/docs/ NFMA-Regs-White-Paper.htm.
15 6

See ISO 14001.
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thereof) under these standards. The fact that ISO 14001 standards
have never been used agency-wide further clouds any prediction of
judicial reaction. Furthermore, under these standards the Forest
Service is required to prepare and continually improve each
forest's EMS. 157 If the Forest Service fails to update an EMS with
data from annual monitoring, even if such failure is due to
budgetary constraints, the agency would be in violation of these
regulations.
Moreover, the EMS process as defined by Forest Service
regulations is somewhat vague. Although the regulations state that
each unit of the Forest Service must develop its own EMS, the
158
regulations never address the necessary scope of the EMS.
Defining an EMS's scope is very important because the EMS
framework identifies those management aspects which require
monitoring, and therefore those management aspects which must
be responsive to such monitoring data. 159
Because such
monitoring data is not required to reflect any NFMA planning
elements, 160 there is no certainty that NFMA's legislative intent
will be furthered or even upheld under the 2005 Planning Rule.
The 2005 Planning Rule also conflicts with statutory
NFMA provisions that require "[r]esource plans and permits,
contracts, and other instruments for the use and occupancy of
National Forest System lands shall be consistent with the land
management plans." 16 1 Under the 2005 Planning Rule, however, a
LRMP does not establish any requirements, but is rather "strategic
and aspirational." 62 The conflict between the rule and NFMA can
be illustrated by the following example. Pursuant to the 2005
"'57 Id. at 4.1 at4.
158 FOREST SERVICE MANUAL,

supra note 31, at § 1921.36; 36 C.F.R. § 219.5.

159 36 C.F.R. § 219.6 (2005).
160

16 U.S.C. § 1604.

161 16

U.S.C. § 1604(i).

162National

Forest System Land Management Planning, 70 Fed. Reg. 1059 (Jan.

5, 2005) (codified at 36 C.F.R. pt. 219).
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Planning Rule, a LRMP could set aside an area for preservation.
However, because the planning rule does not bind the agency to
such preservation, the Forest Service could later decide to log this
area. Although a valid procedure under the 2005 Planning Rule, it
would violate the NFMA statute.
IV.

THE 2005 PLANNING RULE AND NEPA

The 2005 Planning Rule has the potential to improve the
Forest Service's environmental performance, especially if the EMS
process is used complimentary with NEPA review. The NEPA
review process provides for environmental impact prediction and
mitigation at the design and decision phase prior to project
implementation. 63 The EMS process identifies and studies
environmental factors and impacts in ongoing resource management activities, creating a management approach which seeks to
64
improve environmental performance in response to current data. 1
Thus, while NEPA provides a legislative and regulatory framework to assess and mitigate environmental impacts prior to project
implementation, the EMS process provides a regulatory structure
for monitoring and mitigating future environmental impacts after a
project has been implemented.
ISO 14001 requires that an agency create procedures
describing how it will monitor and measure key parameters of its
management decisions.' 6 5 The EMS process can thus be utilized to
monitor the commitments and mitigation measures established in
NEPA documents, allowing an agency to respond to this new data
and continually improve its environmental performance. 166 The
163

See NEPA, 42 USC § 4332; 40 C.F.R. § 1502.

164

U.S. Forest Service, Introduction to EMS, supra note 97.

165

See U.S. Forest Service, Summary of Requirements for ISO 14001: 2004,

supra note 99, at 4.5.1.
166

Id. See also Dennis C. LeMaster, 2005 Final Rule and the Process

Predicament, 7 (May 14, 2005), available at http://www.fs.fed.us/emc/nfma/

includes/dlemasterpaper.pdf; Edward A. Boling, Environmental Management
Systems and NEPA: A Framework for Productive Harmony, 35 ELR 10022
(2005); FOREST SERVICE MANUAL, supra note 31, at § 1906(4).
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CEQ has recognized that monitoring is needed to confirm agency
"predictions of impact, to ensure that mitigation measures are
effective, and to adapt projects to account for unintended
consequences." ' 67 The EMS process can thus build upon NEPA
analyses and improve agency environmental performance. In turn,
EMS data can provide a better understanding of resource impacts
and responses to management activities, providing a better understanding of environmental response for future NEPA analysis.168
Exactly what factors are monitored, however, is given wide
discretion. The 2005 Planning Rule calls for the development of
LRMP monitoring programs in order to ascertain "the effects of
the various resource management activities within the plan area on
the productivity of the land,"' 169 as well as "the degree to which onthe-ground management is maintaining or making progress toward
the desired conditions and objectives." 170 In achieving these ends,
the Forest Service Manual states that EMS monitoring includes
"monitoring for managing significant environmental aspects,
achieving EMS objectives7 and targets, and improving
environmental performance." '
The Forest Service, however, fails to define "significant
environmental aspects."' 172
This is important because the
identification and evaluation of 'significant environmental aspects'
of a LRMP creates the performance measures 173 by which the
Forest Service evaluates the effectiveness of resource management

167

COUNCIL ON ENVTL. QUALITY, THE NATIONAL ENVIRONMENTAL POLICY

ACT: A STUDY OF ITS EFFECTIVENESS AFTER TWENTY-FIVE YEARS
168See

16936

Karkkainen, supra notes 71-74; Culhane et al., supra note 74.

C.F.R. § 219.6(b)(2)(ii)(2006).

170

Id. at 219.6(b)(2)(iii).

171

FOREST SERVICE MANUAL, supra note 31, at § 1921.5 (8).

172 Id.
73

1

31 (1997).

Id. at 1909.12(12.2).
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activities in meeting the 'desired conditions' under the 2005
Planning Rule.
The designation of 'significant environmental aspects'
therefore plays a key role in resource management because only
those factors which are identified as 'significant environmental
aspects' require annual review. Without such a designation, the
Forest Service has no formal commitment to lany corrective actions
which may be required pursuant to the EMS process' framework of
continuous environmental performance improvement.
The 2005 Planning Rule also presents the possibility of
diminished public participation in the planning process.
Regulations implementing the 2005 Planning Rule only
procedurally require public involvement in the planning process. 174
These regulations thus fall well short of NEPA regulations, which
require agencies to assess and consider public comments, and to
respond to these comments by modifying alternatives to a
proposed action, developing new action alternatives, supplementor explaining why no further agency
ing alternative analysis,
175
response is necessary.
Furthermore, under the 2005 Planning Rule, the Forest
Service is not required to identify LRMP alternatives, or to supply
information about the advantages and disadvantages of such
alternatives. m76 In comparison, the core of an EIS written under

174 36 C.F.R. § 219.9 (2006).

Public Participation, Collaboration, and
Notification, 70 Fed. Reg. 3,1058 (Jan. 5, 2005) ("[T]he Responsible Official
shall involve the public in developing and updating the comprehensive
evaluation report, establishing the components of the plan, and designing the
monitoring program. The Responsible Official has the discretion to determine
the methods and timing of public involvement opportunities.").
175 40 C.F.R. § 1503.4 (2006).
176

See Public Involvement, 70 Fed. Reg. at 3,1027, 3,1028 (36 C.F.R. pt. 219)

(An LRMP "could potentially include a variety of different desired conditions,
objectives, identification of potential suitable uses, guidelines and special area
designation.")(emphasis added). Id.. See also INITIAL FINDINGS AND DRAFT
RECOMMENDATIONS supra note 77 and accompanying text.
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77
NEPA is the consideration of alternatives to a proposed project.
In removing the public from alternative analysis, there is a fear that
the public will have little desire to participate in the planning
process because they feel that the decision has already been
8
made.

17

Further limiting effective public involvement, ISO 14001
standards are a copyrighted product, with each copyright license
good for only the individual person who purchased it, and only on
one computer. ' 9 The current cost of the ISO 14001 standards is
$82.00.'
Because the 2005 Planning Rule bases its public land

177

40 C.F.R.

§ 1502.14 ("This section is the heart of the environmental impact

statement.").
See Nie, supra note 147, at 4. ("The public may simply respond to a vision
drawn by the Forest Service, and they will have little incentive to collaborate if
they believe key decisions have already been made."); see also INITIAL
FINDINGS AND DRAFT RECOMMENDATIONS supra note 77 and accompanying
text.
178

179

End User Agreement § l(b), available at: http://webstore.ansi.org/

ansidocstore/license/ANSIEULA.pdf.
You may install one copy of the Product on, and permit access
to it by, a single computer owned, leased or otherwise
controlled by you. In the event that computer becomes
dysfunctional, such that you are unable to access the Product,
you may transfer the Product to another computer, provided
that the Product is removed from the computer from which it
is transferred and the use of the Product on the replacement
computer otherwise complies with the terms of this Agreement. Neither concurrent use on two or more computers nor
use in a local area network or other network is permitted. You
shall not merge, adapt, translate, modify, rent, lease, sell,
sublicense, assign or otherwise transfer any of the Product, or
remove any proprietary notice or label appearing on any of the
Product. You may copy the Product only for backup purposes.
Id.
180

Am.

Nat'l

Standards

Institute

Webstore,

http://webstore.ansi.org/

ansidocstore/product.asp?sku=ISO+14001 %3A2004 (last visited Nov. 1, 2006)
(this price includes shipping and handling charges).
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management on the ISO 14001 standards,'
each and every
member of the public who wishes to fully participate in the
planning process will have to bare this cost. 1 2 The ISO 14001
copyright license will also impose a significant cost upon the

Forest Service, which will have to provide this document to
thousands of its employees.
The 2005 Planning Rule further removes the public from
83

the planning process by eliminating any post-decisional appeals.'
The Forest Service justifies this procedure by stating that because
public participation is integrated prior to plan approval, many
potential management conflicts will already be resolved. 8 4 For
those conflicts left unresolved during the planning process, the
public has the opportunity to comment and object during a thirty
day pre-decisional review process.' 85
Presumably, these

Land Management Plans, Adaptive Management, and Environmental

181

Management Systems, 70 Fed. Reg. at 3,1030 (codified at 36 C.F.R. pt 219)
("This final rule requires each national forest, grassland, prairie, or other
comparable administrative unit to develop and implement an EMS based on the
international consensus standard published by the International Organization for
Standardization as 'ISO 14001: Environmental Management Systems-Specification With Guidance For Use."').
182 See FOREST SERVICE MANUAL,

supra note 31, at § 1331.22. (A member of

the public who is able to travel to a Forest Service administrative unit with an
EMS in place will be able to view a paper rather than an electronic copy ISO
14001 standards, so long as such viewing does not violate copyright restrictions
provided for in Forest Service Manual § 1331.21. This is problematic because
this requirement does not apply to an administrative unit which has not yet
implemented an EMS, or is in the planning stages of such implementation. In
such a situation, the public will have to purchase their own copy of the ISO
14001 standards should they wish to participate in the planning process.).
183 Objections

to Plans, Plan Amendments, or Plan Revisions, 70 Fed. Reg. at

3,1051 (codified at 36 C.F.R. §219.13).
184 id.

185

Id. at 1059, 36 C.F.R. §219.13; U.S.

FOREST SERVICE HANDBOOK

§ 1909.12

ch. 20 (2006), available at http://www.fs.fed.us/news/2004/releases/12/
planning-rule.shtml.
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procedures eliminate the need to maintain the post-decisional
appeals process.
The Forest Service states that "[a] key feature of [the 2005
Planning Rule] is the requirement for independent audits of the
Forest Service's work. ' This obligation, however, adds another
bureaucratic layer onto the public resource management process,
increasing the financial resources the planning process requires.
Moreover, these audits will be paid from the budgets of individual
national forests rather than the centralized Washington, D.C.
office. 187 These planning budgets are already stretched thin, and
the EMS audit requirement places national forest planners and
their budgets "between a rock and a hard place."'' 8 8 These audits
appear to make the Forest Service more accountable to the public
they serve.1 89 Unfortunately, if the Forest Service is unable to
effectively ascertain how the public values their resource utilizetion, these audits may be valueless in determining if the agency is
acting in concert with its stakeholders.
The Forest Service bases the 2005 Planning Rule on
language from Ohio ForestryAssociation v. Sierra Club. 190 In this
case, the Forest Service developed an LRMP for Ohio's Wayne
National Forest which set logging goals, selected areas suited for
timber production, and determined which timber harvest methods
were appropriate. 191 Although the LRMP made logging more
Press Release, U.S. FOREST SERVICE, Forest Service Publishes Planning
Rule for Better Management of National Forests and Grasslands (Dec. 22,
2004), available at http://www.fs.fed.us/news/2004/releases/12/planningrule.shtml.
186

187

Telephone Interview with Jim Turner, Forrest Planner, Los Padres National

Forest, Cal. (April 19, 2006).
188

id.

189

See Press Release, supra note 186.

190

Ohio Forestry Ass'n v. Sierra Club, 523 U.S. 726 (1998), See 70 Fed. Reg.

1025, 1031, 1032, 1034 (January 5, 2005) (codified at 36 C.F.R. pt 219).
191 Id.
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likely than not, 9 2 it did "not itself authorize the cutting of any
trees. ' 93 Nor did the LRMP impact formal legal authority, or
create any legal rights or obligations. The court thus held that a
LRMP could not be directly challenged and that the petitioner must
await site-specific logging projects in order to gain judicial
review. 194 In short, this case was not ripe for judicial review.
Earth Justice attorney Tim Preso, however, points out that
Ohio Forestry is "a case about when a lawsuit alleging violations
of NFMA could be heard by a federal judge; it did not address
whether forest plans made decisions that require NEPA
analysis."' 195 The petitioner in Ohio Forestry, the Sierra Club,
argued before the Supreme Court that the LRMP permitted certain
activities without additional consideration of environmental
impact, and selected certain land uses (such as logging) at the
expense of other uses (such as undisturbed backcountry
recreation). 196 The petitioner further argued that such activities did
not create harms in the distant future, but rather in the present time
and were therefore ripe for judicial review. 197 However, the court
did not address these issues on appeal because they were not
alleged in the petitioner's original complaint;98 rather, these issues
were first brought before the court on appeal. 1
192

Id. at 730 (The LRMP designated over 126,000 acres as suitable for

timbering, although limited the total amount of wood taken to roughly 75
million board feet, which would limit logging to approximately 8,000 acres over
ten years). See also Sierra Club v. Robertson, 845 F. Supp. 485 (S.D. Ohio
1994), rev'd sub nom. Sierra Club v. Thomas, 105 F.3d 248 ( 6th Cir. 1997).
'9
94

1

Id.

at 729.

Id. at 732.

Timothy J. Preso, Staff Attorney, Earthjustice, Speech presented at the Bolle
Center for People and Forests Public Forum, U.S. Forest Service Planning
Rules: What They Mean. Why They Matter, 3 (March 7, 2005) available at
http://forestpolicy.typepad.com/nfma/preso-bolle_2005.
195

196

'

97

Ohio Forestry Ass'n , 523 U.S. at 738.
Id.

198 Id.
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This "matter is significant because the [Forest Service]
concedes that if the [petitioner] had previously raised these other
kinds of harm, the ripeness analysis in this case . . . would be
significantly different." 199 Some statutes, such as NEPA, include
procedural prescriptions 2°° which, if violated, create an immediate
cause of action. The Ohio Forestry Court thus suggests that
statutes (such as NEPA) which include procedural prescriptions
create a procedural right which a plaintiff "can assert ... without
meeting all the normal standards for redressability and immediacy"
in gaining standing before a federal court.2 °'
2 3
NEPA regulations, 20 2 as well as NFMA regulations, 0
specifically require that an agency integrate the NEPA process at
the earliest possible time in planning activities. NEPA is also
encouraged to be integrated in the early stages of agency planning
in order to facilitate the development of alternatives to
recommended courses of action which have unresolved conflicts
concerning alternative resource use. 2 4 Under NEPA, an agency
can take no action on a proposal which would either have an
adverse environmental impact, or limit the choice of reasonable
action alternatives, without first properly issuing a record of
decision via an EIS. °5

99

1

Id.

200

See 42 U.S.C. § 4332(c) (1994) (requiring preparation of an EIS when an

agency action could significantly affect the environment).
201

Lujan v. Defenders of Wildlife, 504 U.S. 555, 572 n.7 (1992).

202 40 C.F.R. § 1501.2 (2006) ("Agencies shall integrate the NEPA process with

other planning at the earliest possible time to insure that planning and decisions
reflect environmental values.").
203

16 U.S.C. § 1604(g)(1)(2006) ("Promulgation for development and revision

of plans . . . specifying procedures to insure that land management plans are
prepared in accordance with the National Environmental Policy Act of 1969.").
204 40

C.F.R. § 1501.2 (2006).

205 40

C.F.R. § 1506.1 (2006).
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The Forest Service uses LRMP's to make decisions
206
such as which areas
regarding permissible national forest uses,

are open to snowmobiling or other motorized vehicle use. It is
arguable that such a decision is not purely "strategic and
aspirational in nature,"20 7 but also limits the choice of reasonable
action alternatives. 20 8 Such a decision thus has "direct on-theground effects ... likely to have a significant effect on the human

environment. ' 2°9 Moreover, the second objective of an LRMP
under the 2005 Planning Rule states that LRMP planning
21°
objectives are intended to be "measurable and time specific.
This could present the Forest Service with a legal conundrum, as
the agency may have to defend an LRMP as not having a direct
resource impact, even though the LRMP specifies permissible
resource utilization and is structured so that the achievement of its
objectives are in fact measurable.
If the Forest Service determines that a LRMP significantly
impacts the environment, this conclusion will trigger NEPA
analysis. Pursuant to NEPA regulations, the scope of an EIS must
consider connected actions. 2 1 1 Connected actions include actions
which cannot proceed without other prior or simultaneous actions,
or actions that are interdependent of and thus justified by a larger
212
cumulative
An action,2
agency13 iswhich
also required
action.
impact
on the
is definedto asassess
"the the
impact of its
206

See National Forest System Management Planning, 70 Fed. Reg. 1025-26

(Jan. 5, 2006) (codified at 36 C.F.R. pt. 219) (The fourth objective of an LRMP

is to identify the suitability of an area for the desired conditions.).
107Id. at 1032.
208

40 C.F.R. 1506.1 (2006).

209 See National Forest System Management Planning, 70 Fed. Reg. 1025-26
(Jan. 5, 2006) (codified at 36 C.F.R. pt. 219).
210 Id. at 1026.
211 40 C.F.R. § 1508.25 (2006).
2 12

id.

213

See DOT v. Pub. Citizen, 541 U.S. 752, 769 (2004).
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environment which results from the incremental impact of the
action when added to ' other
past, present, and reasonably
' 14
actions.
future
foreseeable
Thomas v. Peterson2 15 illustrates these issues of connected
action and cumulative impact analysis and scope. In this case, the
Forest Service planned to construct a logging road, and therefore
prepared an EA pursuant to NEPA requirements. 2zl The EA,
however, only considered the environmental impacts of the road
itself, and ignored the impacts of the logging the road was
designed to facilitate.217 The court found that the road and the
timber sales were closely intertwined and had "cumulatively
significant impacts. 218 The court held that NEPA "cannot be fully
served if consideration of the cumulative effects of successive,
interdependent
steps is delayed until the first step has already been
19
taken."

2

Under the 2005 Planning Rule, the Forest Service claims
that LRMP environmental impacts are speculative and uncertain to
be properly considered in detail. 220 The Forest Service made the
same argument in Thomas v. Peterson.22 1 The court, however,
rejected such legal posture, and stated that NEPA compliance
cannot be evaded by proceeding with one action while
characterizing others as remote or speculative. 222 Even though the

214

40 C.F.R. § 1508.7 (2006).

215

Thomas v. Peterson, 753 F.2d 754

( 9 th

Cir. 1985).

216id.

217 id.

218

Jd.

219id.

220

National Forest System Management Planning, 70 Fed. Reg. 1040-41 (Jan. 5,

2006) (codified at 36 C.F.R. pt. 219).
221

Thomas, 753 F.2d at 760.

222

Id.
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Forest Service issued a CE to LRMP development and revision, it
is possible that future courts may find that a project level EIS
failed to consider cumulative impacts of other project level actions
in the same National Forest, or possibly even that the LRMP itself
permitted or prohibited certain activities in portions of a national
forest without taking cumulative and interrelated impacts into
consideration.
The court in Resources Ltd. v. Robertson223 permitted the

Forest Service to defer detailed cumulative effects analysis under
NEPA to the to project-level decision. However, even in permitting such action, the court "emphasized that agency consideration
of specific projects in isolation is insufficient to replace analysis of
the impact of a program as a whole. ,,224 Under this holding,
project level EISs will seemingly have to consider cumulative
impacts pursuant to NEPA regulations. This analysis, however,
may be better suited for the LRMP stage of planning, where
cumulative environmental impacts - and more importantly action
alternatives - can be more effectively evaluated due to the larger
scope of the agency action.
The 2005 Planning Rule also presents a risk of the "tyranny
of small decisions." 225 Under the rule, cumulative effects analysis
and five year comprehensive evaluations are shifted to the project
level, 226 which may serve to blunt and diminish the consideration
of interrelated aspects in the greater ecologic picture. That is,
actions viewed in isolation at the project level may seem
reasonable, but when viewed within the broader context of the
national forest of LRMP may seem questionable. Therefore, by
223

Resources Ltd. v. Robertson, 35 F.3d 1300 (9th Cir. 1994).

224

Id. at 1306. See also LaFlamme v. FERC, 852 F.2d 389, 401-03 (9th Cir.

1988).
225

Alfred E. Kahn, The Tyranny of Small Decisions: Market Failures,

Imperfections, and the Limits of Economics, 19 KYKLOS: INT'L REV. SOC. SCL.
23 (1966).
226

National Forest System Management Planning, 70 Fed. Reg. 1025-26 (Jan. 5,

2006) (codified at 36 C.F.R. pt. 219).
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exempting LRMP development from the NEPA process, the Forest
Service risks creating adverse environmental impacts and limiting
the choice of reasonable action alternatives by neglecting to
procedurally require that project-level decisions and impacts be
cumulatively viewed at the larger landscape level.2 2 7
Amanda Cohen further explains this issue in stating that the
"tyranny of small decisions and the jurisprudential limitations on
judicial review of a management plan undermine the environmental planning process, because a court may be unable to review
an unreasonable management plan until after the majority of the
plan has already been implemented in discrete, often irreversible,
steps. ,,228 Courts recognize that procedural steps under NEPA and
NFMA have important consequences in an agency's comprehensive planning process because they structure incentives and
pressures which Congress deems important to effective
regulation. 9 The legislative intent of these statutes can be
furthered by permitting judicial LRMP implementation challenges
early in the planning process, when broad remedies remain feasible
and effective public participation can still be promoted.
V.

THE 2005 PLANNING RULE AND STRATEGIC
ENVIRONMENTAL ASSESSMENT

A recent methodological approach 230 called Strategic
Environmental Assessment ("SEA") offers an innovative
227

See Karkkainen, Toward a Smarter NEPA, supra note 37, at 906 (2002)

("Agencies have come to terms with the formal demands of the NEPA Environmental Impact Statement requirement by routinizing and compartmentalizing
their response, effectively marginalizing its operative effect and thereby
circumventing NEPA's core purpose.").
228

Amanda C. Cohen, Ripeness Revisited: The Implications of Ohio Forestry

Association, Inc. v. Sierra Club for EnvironmentalLitigation, 23
L. REV. 547, 557 (1999).
129 Id.

ENVTL.

at 560.

230 STRATEGIC

2005),

HARV.

ENVTL ASSESMENT AT THE POL'Y LEVEL (Barry Sadler, ed.,

available

at

http://www.unece.org/env/eia/documents/PolicySEA/

SEA%20of/o20Policies%20volume.pdf ("[I]t is estimated that approximately 20
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procedure by which to evaluate the impacts of governmental
decisions. The SEA process was advanced by the SEA Protocol,2 3 1
which was adopted by the Parties to the Convention on
Environmental Impact Assessment in a Transboundary Context

(commonly referred to as the 'Espo' Convention) at a May 21,
2003 meeting in Kiev, Ukraine.232 The SEA Protocol defines SEA
as the evaluation of "likely environmental, including health,
effects, which comprises the determination of the scope of an

environmental report and its preparation, the carrying-out of public
participation and consultations, and the taking into account of the
the public participation and
environmental report and the results of233
consultations in a plan or programme."
The SEA Protocol establishes a comprehensive framework

for assessing environmental impacts and providing decisionmakers with information regarding the consequences of their

to 25 countries, states or international organizations have SEA or nearequivalent systems.").
231

PROTOCOL

ON

STRATEGIC

ENVIRONMENTAL

ASSESSMENT

TO

THE

CONVENTION ON ENVIRONMENTAL IMPACT ASSESSMENT IN A TRANSBOUNDARY

CONTEXT (Kiev, 2003), available at http://www.unece.org/env/eia/
documents/protocolenglish.pdf. Although there are different laws which
implement the SEA process within different governing bodies, this paper will
focus on the SEA process as articulated in the Protocol on Strategic
Environmental Assessment because this protocol establishes the conceptual and
procedural framework by which individual states and nations can adapt the SEA
structure within their own specific legislative and regulatory environment.
232

See

CONVENTION

ON

ENVIRONMENTAL

IMPACT

ASSESSMENT

IN

A

TRANSBOUNDARY CONTEXT (Espoo, 1991), available at http://www.unece.org/

env/eia/. Although only four nations have signed the Protocol on Strategic
Environmental Assessment as of March 30, 2006, the SEA Directive was
implemented in European environmental laws by Directive 2001/42/EC of the
European Parliament and of the Council on the Assessment of the Effects of
Certain Plans and Programmes on the Environment, which entered into full
force and effect on July 21, 2001, and required member states to implement the
SEA Directive before July 21, 2004. O.J. L. 197, 21.7.2001, p. 30 .
233 PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

Article 2 § 6.

supra note 232; at
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policy decisions. The SEA process is similar to NEPA, 21 4 but it is
implemented with a much broader capacity. Whereas NEPA
focuses on project actions and their alternatives, 235 SEA applies
NEPA-style methodology to the level of policies, plans and
programs (,,ppp,,).236 Plans and programs are defined as "plans
and programmes and any modifications to them that are: (a)
Required by legislative, regulatory or administrative provisions;
and (b) Subject to preparation and/or adoption by an authority or
an authority for adoption, through a formal
prepared by
237
procedure."
NEPA analysis is typically applied at a stage in the
decision-making process once a project proposal has been
identified, and thus provides reactive analysis (such as ascertaining
environmental impacts and necessary mitigation measures) to an
already identified proposal. SEA, on the other hand, is applied at
the conceptualization stage of a PPP, "before key decisions are
made, [and] when major alternatives are still open.' '238 With this
234

See, e.g., Barry Dalal-Clayton & Barry Sadler, Strategic Environmental

Assessment: A Rapidly Evolving Approach, at 1, available at http://www.nssd.net/pdf/IIED02.pdf ("In one form or another, SEA has been in place
for some time. The preparation of legislative and programmatic Environmental
Impact Statements has been an integral element of US practice under the
National Environmental Protection Act (NEPA) 1969.").
See supra notes 15-29 and accompanying text. In SEA discourse and
rhetoric, NEPA style procedures (identified by both substance and scope) are
often referred to as "Environmental Impact Analysis" or "EIA" in order to
distinguish that analysis from SEA analysis. For the purposes of this paper, I
will refer to NEPA rather than EIA because that is the specific type of EIA on
which my discussion focuses.
235

236 PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

supra note 232, at

Art. 4 § 1 ("Each Party shall ensure that a [SEA] is carried out for plans and
programmes.").
237 PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

supra note 232, at

Art. 2, § 5.
238

Dalal-Clayton & Sadler, Strategic Environmental Assessment, supra note

235, at 5. Some authors have suggested that, as a foundation for NEPA reform,
environmental review should be initiated before an agency has selected any
preferred alternatives. See, e.g., James T.B. Tripp & Nathan G. Alley,
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broader framework, SEA analysis begins with a policy as the
locus, and proceeds to help shape PPP's and their alternatives
within the 'bigger picture.'
For example, if a government decides to increase the
provision of nuclear power in order to meet rising energy demands,
NEPA analysis will help minimize environmental damage
associated with building the power station.
SEA analysis,
however, would examine the environmental and health impacts of
nuclear power expansion, and evaluate such impacts relative to
alternative policies designed to address the energy demand
increase, such as the promotion of alternative energy sources and
energy conservation measures.
This hierarchy of SEA to NEPA has strong correlations to
the national forest planning framework created under the 2005
Planning Rule. Under this rule, LRMP's are "strategic and
aspirational in nature ... [without] on-the-ground effects that can

be meaningfully evaluated., 240 A LRMP establishes a policy for
management of future land uses at a broad scale. As Barry Sadler
explains, at "the apex of the decision-making hierarchy, policy is
typified as setting the objectives and measures that guide or set a
framework for lower tier decisions, for example the preparation of
plans and programmes for a particular sector or area." 241 SEA thus
provides a framework by which to evaluate forest resource
management policies and alternatives in the development of a
LRMP under the 2005 Planning Rule.24 2

Streamlining NEPA's Environmental Review Process: Suggestions for Agency
Reform, 12 N.Y.U. ENVTL. L.J. 74 (2003).
239 Dalai-Clayton & Sadler, Strategic Environmental Assessment, supra note

235, at 5.
240 National Forest System Management Planning, 70 Fed. Reg. 1032 (Jan. 5,

2006) (codified at 36 C.F.R. pt. 219).
241 Dalal-Clayton & Sadler, Strategic Environmental Assessment, supra note

235, at 3.
242 PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

supra note 232,

at

Art. 4, § 2 ("A strategic environmental assessment shall be carried out for plans
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Similar to NEPA and the 2005 Planning Rule, the SEA
process requires "early, timely and effective opportunities for
public participation" in assessing PPPs. 243 SEA, however, requires
that this participation is implemented "when all options are
open. ' 244 This requirement strengthens the thrust of SEA analysis,
which seeks to identify impacts and evaluate alternatives prior to
PPP selection. The SEA process also incorporates issues of
reports
bureaucratic transparency, as draft plans and environmental
245
fashion.
timely
a
in
public
the
to
must be made available
The SEA process requires an agency to consider and
integrate into their decision-making process those environmental
and health concerns that will have a significant impact as a result
of a proposed policy. 246 An agency assesses such analysis at the
relevant level of detail 247 and then prepares an environmental
report. 248 This environmental report identifies, describes and
evaluates significant environmental and health effects that result
the policy as well as its reasonable
from implementing
24 9
alternatives.
When a PPP is adopted in the SEA process, the decision
must take account of the environmental report's conclusions and
and programmes which are prepared for ...

forestry ...

or land use, and which

set the framework for future development.").
243

Id. at Art. 8, § 1.

See

REPORT

ON INITIAL FINDINGS AND

DRAFT

supra note 76 (Many people feel disenfranchised by the
NEPA process because they found it difficult to provide meaningful comments,
and in some instances their comments were actually ignored.).
RECOMMENDATIONS,

244

PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

Art. 8, § 1.
24 5

Id. at Art. 8 § 2.

246

Id. at Art. 13, § 1.

247

Id. at Art. 7, § 2(b).

248

Id. at Art. 7.

249

Id. at Art. 7, § 2.

supra note 232, at
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measures identified which prevent, reduce or mitigate adverse
impacts. 25 Moreover, the selected PPP is made publicly available
along with a statement summarizing how environmental and health
concerns have been incorporated into the final decision, how the
final decision reflects public comments and input, and why the
decision was made in light of the other PPP alternatives. 21 These
procedures are consistent with the traditional NEPA process.
In addition to incorporating the public in the decisionmaking process, SEA also incorporates authorities likely to be
concerned about the effects of the PPP. 22 These authorities
include those parties which may be affected by the PPP, even if
253
Requiring
such parties lie in different jurisdictions or countries.
transboundary consultations is another example of how SEA
analysis is much broader in scope than traditional NEPA analysis.
SEA's wider scope is also evident in its objective to ensure that
"environmental, including health, considerations are taken into
account.' '254 Whereas NEPA analysis traditionally focuses on
environmental issues, SEA seeks to specifically incorporate health
issues 255 and mandates consultation with health authorities in the
decision-making process.256
250

251

Id.at Art. 11.

Id. See

REPORT ON INITIAL FINDINGS AND DRAFT RECOMMENDATIONS,

supra note 76 (Many people feel disenfranchised by the NEPA process because
they found it difficult to provide meaningful comments, and in some instances
their comments were actually ignored.)
252 PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

supra note 232, at

Art. 9.
253

Id. at Art. 10.
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Id. at Art. 1.

255 PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

Art. 2
effect'
fauna,
assets,

supra note 232, at

§ 7. The SEA Protocol states that "'[e]nvironmental, including health,
means any effect on the environment, including human health, flora,
biodiversity, soil, climate, air, water, landscape, natural sites, material
cultural heritage and the interaction among these factors." Id.

256 Id. at Art. 9.
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The 2005 Planning Rule is based upon the EMS process
which requires monitoring of agency action to help foster continual
environmental management improvement. The SEA also requires
monitoring of PPPs implemented under its direction in order "to
identify, at an early stage, unforeseen adverse effects and to be
able to undertake appropriate remedial action." 257 As Bradley
Karkkainen explains, such follow-up monitoring can provide
baseline data that can help improve scientific understanding of
ecological processes and human impacts, thereby improving our
predictive capacity over time.258 Such monitoring under the SEA
Protocol can also further strengthen the transparency of the
decision-making process by requiring monitoring data be made
available to both the public and any authorities likely to be
concerned by the PPP.
In making this data open and available,
agencies can be held accountable for actual, as opposed to
has the potential to
predicted, environmental performance. 260 This
26 1
management.
further improve environmental
Although not directly following the SEA Protocol, an SEAlike process was recently implemented in the revision of the Los
Padres National Forest LRMP.26 2 The Los Padres National Forest
administers approximately 1,750,000 acres of national forest lands
in southern California, stretching over 220 miles from north to

257

Id.at Art.

258

Karkkainen, Wither NEPA?, supra note 131. See also Karkkainen, Towards a

12

§ 1.

Smarter NEPA, supra note 37.
259 PROTOCOL ON STRATEGIC ENVIRONMENTAL ASSESSMENT,

supra note 232, at

Art. 12 § 2.
260

Karkkainen, Wither NEPA ?, supra note 131, at 350.

26'

Karkkainen, Towards a Smarter NEPA, supra note 37, at 931.

262

Telephone Interview with Jim Turner, supra note 187. Although the Forest

Service did not attempt to institute an SEA process, without realizing it, their
planning process was very similar to the SEA framework.
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south. 263 The Los Padres National Forest wrote a LRMP under
NFMA in 1988, and began to revise that plan in 2000.264
Although the LRMP revisions were drafted pursuant to the
1982 NFMA regulations, they were also shaped by the protocol of
the 2005 Planning Rule. 265 Therefore, the revised LRMP conveys
a strategic vision of forest resource management without
prescribing any on-the-ground effects. 266 The creation of this
'strategic vision' was also promoted by utilizing an 'ecosystem
view' 267 of management resources which combined four different
national forests into one management plan. 268 In addressing the
2005 Planning Rule requirements, the revised LRMP included
By
monitoring aspects pursuant to EMS requirements.
incorporating the use of strategic planning with a forward-looking
vision addressing management impacts on a broad ecosystem
scale, as well as the monitoring requirements by which to evaluate
management activity, the revised LRMP meets many foundational
aspects of SEA.
The Los Padres LRMP compliance with the SEA process
was further strengthened by the public participation process. In
total, there were five rounds of public involvement in revising this
plan.269 In the first round, the public was involved with the initial
stages of LRMP revision, when 'issues to be resolved' were in the
263

See generally USDA Forest Service, Los Padres National Forest,

http://www.fs.fed.us/r5/lospadres/about/.
264

Letterfrom Regional Forester Bernie Weingardt to Forest Stakeholders (Sept.

20, 2005).
265

266

Telephone Interview with Jim Turner, supra note 187.
USDA Dept. of Agric. Forest Service,

FINAL ENVTL. IMPACT STATEMENT

(Sept.
2005) available at http://www.fs.fed.us/rs/scfpr/projects/lmp/docs/executivesummary.pdf; see also 70 Fed. Reg. 3 (Jan. 5, 2005).
FOR REVISED LAND MANAGEMENT PLANS, PAC. SOUTHWEST REGION

0267

268

Id. See also FOREST

SERVICE MANUAL,

supra note 31, at § 2060.

Id.; Telephone Interview with Jim Turner, supra note 187.

269 Telephone Interview with Jim Turner, supra note 187.
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identification stages. 270 This allowed the expression of public
input to directly influence resource management strategies before
the agency made any decisions or eliminated any management
options. Subsequent rounds of public involvement became more
detailed, as the Forest Service eventually solicited input on
management standards rather than management. 27 1 Throughout
this process, agency decisions directly reflected those opinions and
values ascertained from the public. 2 72 Moreover, Forest Service
documents were made available to the public throughout this
process and the Forest Service's Record of Decision included the
agency's response to these comments.
VI.

CONCLUSION

Critics of the 2005 Planning Rule claim that it weakens
environmental and public review, which could lead to a plethora of
undesirable impacts upon national forest system lands. 273 In
contrast, the Forest Service states that the agency needs flexibility
and agility to manage public lands,2 74 and that the 2005 Planning

Rule "takes a 21 st Century approach to delivering the full range of
values that Americans want for their quality of life: clean air and
water; habitat for wildlife; and sustainable uses that will be
available for future generations to enjoy." 275 SEA offers the
opportunity to bridge the critic's apprehensions with the Forest
270

1d.; FINAL

271

Telephone Interview with Jim Turner, supra note 187.

ENVTL. IMPACT STATEMENT, supra note 267.

272 Id.

273

See Allison A. Freeman, Bush Administration OverhaulsForest Management

Rules, Greenwire (Dec. 23, 2004) available at http://www.delalbright.com/

Access/bush overhaul.htm.
274

USDA Forest Service, The Process Predicament,supra note 8, at 12.

275

Press Release, U.S. Forest Service, Forest Service Publishes PlanningRule

for Better Management of National Forests and Grasslands (Dec. 22, 2004)
available at http://www.fs.fed.us/news/2004/releases/12/planning-rule.shtml.
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by creating a process which addresses both
Service's ambitions
276
groups' concerns.

The SEA process is in concert with the monitoring
requirements of the EMS process that underscores the 2005
Planning Rule, thus easily allowing both processes to symbiotically work together. Moreover, making the resource management
monitoring data publicly available affords the Forest Service an
opportunity to build public trust by demonstrating how their
knowledge has created management strategies in concert with
public preferences.277 The SEA process is modeled on the
framework of traditional NEPA analysis, thereby ensuring a
transparent decision-making process which requires decision
makers to solicit, respond and incorporate public involvement into
the decision. By requiring an agency to document their decision
and how it incorporated public input, SEA provides for a level of
accountability similar to that of NEPA.
SEA departs from traditional NEPA analysis, however, in
that it seeks to evaluate the effects of PPPs. This broad analysis
matches the scope of the LRMP under the 2005 Planning Rule,
which creates a 'strategic vision' of resource utilization rather than
prescribing any 'on-the-ground activity.' By requiring public
participation in the creation of this 'strategic vision' when all
management options are open, the Forest Service can help ensure
that their management activities are in concert with public desires.
The SEA process formalizes public participation procedures, as

276

See William D. Leach, Public Involvement in USDA Forest Service

Policymaking: A Literature Review, JOURNAL OF FORESTRY, Vol. 104, 1
(Jan./Feb. 2006) ("Relative to other federal agencies, the Forest Service appears
to be particularly well positioned to take advantage of the latest findings from
research on collaborative planning. Two of the agency's most valuable assets are
its forty years of experience and experimentation with various public involvement paradigms and its long history of operating under the multiple-use
doctrine, which has forced the agency to accommodate competing interests.")
277

Telephone Interview with Jim Turner, supra note 187 ( "Such data will also

addresses a perceived public mistrust of public resource management professsionals and agencies.").
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compared to the 2005 Planning Rule that addresses such
procedures with vague language and general terms.2 78
The SEA process, however, does have issues which will
need to be addressed prior to implementation in the forest planning
framework. For example, the SEA Protocol fails to identify what
recourse is or should be available to the public, an agency, or even
a transboundary organization should an agency fail to adhere to the
SEA process. In determining SEA process compliance, guidelines
are needed to establish exactly what a sufficient record for strategic
decisions requires. Furthermore, any institutionalization of SEA in
the United States will need to consider the impact, role and effect
of judicial review upon this SEA process.
As evidenced by the recent Los Padres LRMP revisions,
the SEA process not only parallels the planning framework
established by the 2005 Planning Rule, it can also be put into
practice without a heavy bureaucratic hand. As Los Padres Forest
Planner Jim Turner stated of their recent planning process: "Once
you see how it works, it makes sense and provides a logical
progression of idea to activity. ' 279 Perhaps more importantly,
when implemented properly, SEA can help insure the presence of
many public participation procedures critics feel are hollow under
the 2005 Planning Rule, while simultaneously maintaining the
flexibility the Forest Service sought to achieve under this rule.

278

See generally 2004 U.S. FOREST SERVICE PLANNING REGS., supra

note 130; Karkkainen, supra note 131; 70 Fed. Reg. 1033, 1042, 1056 (January
5, 2005) (codified at 36 C.F.R. pt. 219). See also FOREST SERVICE MANUAL,
supra note 31, at § 1331.4 ("In accordance with the Freedom of Information
Act, implementing regulations, and agency policies ((FSM 6270), a facility's or
unit's EMS documentation, including EMS audit results, shall be available to
the public.) ("This final rule assures the public an effective voice in the entire

planning process from beginning to end.") ("The Responsible Official must...
encourage collaboration."); Hewes, National Forest Management, supra note
136.
279

Telephone Interview with Jim Turner, supra note 187.

